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LIPEZ, Circuit Judge. Mrris Goldings, an inmate at the

Federal Medical Center Devens, in Ayer, Massachusetts, brought this
civil action against the Warden of FMC Devens, David Wnn, and
Attorney Ceneral John Ashcroft, challenging a change in policy by
the Bureau of Prisons ("BOP") that limted his eligibility for
pl acement in a community corrections center ("CCC') to the last ten
percent of his sentence. He sought declaratory and injunctive
relief enjoining the defendants from applying the new policy to
him The defendants noved to dismss the conplaint for failure to
state a cl ai mpursuant to Federal Rule of Civil Procedure 12(b)(6).
The district court granted the notion, and Gol di ngs appeal ed.

The policy change that is the subject of this |awsuit was
required by a Decenber 13, 2002 Menorandum Opinion from the
Departnment of Justice Ofice of Legal Counsel, which declared
unl awful the BOP' s prior practice of placing federal prisoners in
community confinenent to serve all or part of their sentences.
ol dings argues that the BOP's policy is based on an erroneous
interpretation of two statutory provisions of the Sentencing Ref orm
Act of 1984, 18 U.S.C. §8 § 3621(b) and 3624(c). According to this
interpretation, these two provisions limt the BOP's discretionto
pl ace prisoners in CCCs to the | esser of the | ast six nonths or ten
percent of their terns of inprisonnment. Although the change in
policy has generated a flood of lawsuits in the federal district

courts, no court of appeals has yet spoken on the validity of the
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BOP's new policy. W do so here and conclude that the new policy
is contrary to the plain neaning of 18 U.S.C. § 3621(b).
I.

On July 17, 2002, CGoldings pled guilty in the United
States District Court for the District of Massachusetts to three
counts of tax fraud, in violation of 18 U S.C. 88 1341, 1343, and
1956. He was sentenced to a thirty-six nonth termof inprisonnent.
On August 28, 2003, CGoldings reported to Federal Medical Center
Devens, the correctional facility designated by the Bureau of
Prisons, to commence his sentence.

When ol di ngs entered federal custody, the BOP consi dered
prisoners for placenment in comunity correction centers near the
end of their sentences, for up to six nonths, pursuant to a
| ongstanding practice.! |In addition, the BOP had a policy of
placing in CCCs sonme |owrisk, non-violent federal offenders who
had been sentenced to short periods of inprisonnent, including for
periods of nore than six nonths, particularly if the sentencing

court so recomrended.

!Gol di ngs' conplaint alleged that the BOP routinely consi dered
"the vast majority"” of inmates for placenent in CCCs for periods in

excess of the last ten percent of their sentences. In their
menor andum filed in support of their notion to dismss, the
defendants disagreed wth Goldings' characterization but

acknow edged that at |east sonme prisoners were placed in CCCs for
periods in excess of ten percent of their terns of inprisonnent.
We accept Goldings' characterization as true, as we nust in
review ng the dismssal of a conplaint pursuant to Rule 12(b)(6).
Alternative Sys. Concepts, Inc. v. Synopsys, Inc., 374 F. 3d 23, 29
(1st Cir. 2004).
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On Decenber 13, 2002, about three-and-a-half nonths after
Gol di ngs began serving his sentence, the O fice of Legal Counsel of
the United States Departnent of Justice (OLC) forwarded to Deputy
Attorney General Larry D. Thonpson an eight-page nenorandum t hat
characterized as "unlawful" the BOP' s decades-long practice of
placing certain offenders in CCCs to serve all or part of their
sentences. It stated, in part:

Your office has infornmed us that when a federal offender
whom the [BOP] deens to be lowrisk and nonviolent
receives a short sentence of inprisonnment, BOP often
pl aces that offender in a community corrections center,
hal f way house, or other formof "comunity confinenent,"
rather than in prison. Your office has asked us to
advi se you whet her BOP has general authority, either upon
t he recommendati on of the sentencing judge or otherw se,
to place such an offender directly in community
confinement at the outset of his sentence or to transfer
him from prison to comunity confinenment during the
course of his sentence.

We concl ude bel ow that the BOP has no such general
authority. As we explain, BOP' s statutory authority to
i mpl ement sentences of inprisonnment nust be construed,
wher ever possible, to conmport with the | egal requirenents
that govern the federal courts' sentencing order.
Conmuni ty confinenment does not constitute inprisonnent
for purposes of a sentencing order, and BOP | acks cl ear
general statutory authority to place in comunity
confinement an of f ender who has been sentenced to a term
of inprisonment. BOP' s practice is therefore unlawf ul.

The OLC Menorandum al so specifically concluded that the BOP | acked
statutory authority to transfer inmates to CCCs for nore than ten
percent of their sentences, explaining that "[t]he authority
conferred under section 3624(c) to transfer a prisoner to a non-
prison site is clearly limted to a period 'not to exceed six

nmont hs, of the |l ast 10 per centumof the time to be served,' and we

-4-



see no basis for disregarding this tinme limtation." (interna
citation omtted).

On Decenber 16, 2002, the Deputy Attorney CGeneral adopted
the OLC Menorandum and forwarded it to the Director of the BOP
with a nenorandum that directed the BOP to "take all steps
necessary to ensure that its sentencing decisions are in full
conpliance with the governing law' and to transfer to prison
facilities all offenders residing in CCCs who had nore than 150
days remaining of their terns of inprisonnent. The nmenorandum
reiterated that

whil e BOP does have |limted statutory authority in 18
U S.C 8 3624(c) to transfer an offender to a CCC prior
to his rel ease so as to "afford the prisoner a reasonabl e
opportunity to adjust to and prepare for the prisoner's
re-entry intothe community,"” there are firmrestrictions
on such transfers. Specifically, the transfer may not
exceed the lesser of (i) the last ten percent of the
sentence inposed on the offender, i.e., the period of
time in which the offender was commtted to the custody
of the BOP, or (ii) six nonths. The OLC opinion
concludes that there are no bases for disregarding the
time limtations.
Id. at 2 (enphasis in the original).

On Decenber 20, 2002, the Assistant Directors for the
CGeneral Counsel and Chief Prograns Division of the BOP issued a
menorandumthat directed all BOP officers to inplenent i mediately
a "revised procedure" based on the OLC Menorandum | n accordance
with that directive, Warden Wnn inforned the inmates of the FMC
Devens Canp t hat because of the OLC Menorandum the BOP had changed

Its procedures for designating i nmates to CCCs. He expl ai ned t hat
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all future pre-release CCC designations would be limted to the
| ast ten percent of an inmate's prison term

After exhausting his adm nistrative renmedi es, ol dings,
who was an attorney prior to his conviction, filed this action pro
se in the United States District Court for the District of
Massachusetts. Hi s conplaint alleged that under the BOP policy in
effect at the tinme of his sentencing, he would have been eligible
for transfer to a CCC as early as Cctober 7, 2004, six nonths
before his statutory rel ease date. In contrast, under the new
policy, his transfer is not possible until January 7, 2005, when he
will have only ten percent of his sentence left to serve. The
conplaint alleged that the new BOP procedure was incorrect as a
matter of statutory interpretation, was established in violation of
t he noti ce and conment requirenents of the Adm nistrative Procedure
Act (APA), and violated Goldings' rights under the Ex Post Facto
and Due Process Causes of the United States Constitution.
Gol di ngs sought a declaration that 8§ 3621(b) authorizes the BOP to
transfer himto a CCC or hal fway house for nore than the |ast ten
percent of his sentence, if appropriate, under the BOP' s pre-
Decenber 2002 policy, and an injunction enjoining the defendants
fromlimting his eligibility for placenent in a CCC to the |ast
ten percent of his sentence based on the OLC Menorandum

The defendants noved to dismss Goldings" conplaint

pursuant to Fed. R GCv. P. 12(b)(6); on Cctober 23, 2003, the



district court granted the notion. |In a brief rescript, the court
stated that it agreed with the reasons expressed by two other
district courts inthe District of Massachusetts in simlar cases;
in particular, the court cited the conclusion that "the BOP s
revised policy nmerely corrected an erroneous interpretation of 18
US C 8 3624(c)." The district court distinguished two other
cases decided in the district which "criticized application of the
BOP policy" on the ground that those cases "invol ved assignnents to
a CCC at the beginning of a defendant's sentence . . . [and] were
governed by 18 U S C. § § 3621(b) and 3625." By contrast,
"Gol dings' case . . . involves transfer to a CCC at the end of his
sentence, and is accordingly governed by 18 U S. C 8§ 3624(c)."
Hence, the court found no constitutional or statutory violation and
rejected GColdings' alternative argunents concerning equitable
est oppel and reasonabl e expectations. This appeal foll owed.?
II.
Qur reviewof the district court's decision granting the

def endants' Rule 12(b)(6) notion to dism ss is de novo. LaChapelle

v. Berkshire Life Ins. Co., 142 F. 3d 507, 509 (1st G r. 1998). At

issue in this <case is the wvalidity of the defendants’

interpretation of 18 U.S.C. 8§ 3621(b) and 8 3624(c), the statutory

’The National Association of Crininal Defense Lawers,
Crimnal Justice Act Board, and Fami | i es Agai nst Mandat ory M ni nuns
Foundation participated in oral argunent as am ci on behal f of the
pro se plaintiff. W appreciate their assistance.
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provisions that govern the BOP's authority to decide where a
federal offender nust serve all or part of his or her sentence.?
I n particul ar, we nust consi der whet her the BOP has authority under
the statute to transfer a federal prisoner to a CCC prior to the
| esser of the last six nmonths or ten percent of his or her
sent ence. *

"W review de novo an agency's construction of a statute
that it adm nisters, although subject to established principles of

deference.” Giffiths v. INS, 243 F.3d 45, 49 (1st Cir. 2003). |If

"the language of the statute is plain and admts of no nore than
one nmeaning" or if the statute's legislative history "reveals an
unequi vocal answer” as to the statute's neaning, "we do not | ook to
the interpretation that may be given to the statute by the agency

charged with its enforcenent."” Arnold v. United Parcel Serv.,

Inc., 136 F.3d 854, 858 (1st Cir. 1998) (internal quotation marks

omtted); see Chevron, U S A, Inc. v. Natural Res. Def. Council,

Inc., 467 U.S. 837, 842-43 (1984) ("If the intent of Congress is
clear, that is the end of the matter; for the court as well as the
agency, nust give effect to the unanbi guously expressed intent of

Congress.").

W reproduce the text of § 3621(a)-(b) and 8§ 3624(c) in the
appendi x.

“The OLC Menorandum treated conmmunity confinenent centers,
hal fway houses, and other comunity confinenent facilities as
equi val ent for purposes of the issue in this case. W apply this
under st andi ng here as wel|.
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A. 18 U.S.C. § 3624 (c)

"As in any case of statutory construction, our analysis

begins with the '| anguage of the statute.'" Hughes Aircraft Co. v.

Jacobson, 525 U. S. 432, 438 (1999). Section 3624(c) sets forth the
steps the BOP is required to take at the end of a term of
i mprisonment to ease a prisoner back into society. It provides:

c) Pre-release custody. -— The Bureau of Prisons shall,

to the extent practicable, assure that a prisoner serving

a termof inprisonnent spends a reasonable part, not to

exceed six nmonths, of the |ast 10 per centumof the term

to be served under conditions that wll afford the

pri soner a reasonable opportunity to adjust to and

prepare for the prisoner’s re-entry into the comunity.

The aut hority provided by this subsection nay be used to

pl ace a prisoner in hone confinenent.
18 U.S.C. § 3624(c). According to the defendants, 8§ 3624(c)
authorizes the BOP to transfer inmates to CCCs for up to ten
percent of their terns of inprisonnent but limts that authority to
a “reasonable part, not to exceed six nonths, of the last 10 per
centumof the termto be served.”

Goldings agrees that 8§ 3624(c) contains |imting
| anguage. However, he argues that the statute limts only the
BOP's statutory obligation to “assure” that a prisoner spends a
reasonabl e part of the |last ten percent of his termof inprisonnent
under pre-release conditions. He contends that the nmandatory
directive of 8 3624(c) does not |limt the discretionary authority

conmmitted to the BOP under 8 3621(b), pursuant to which the BOP

"may designate any avail able penal or correctional facility" as a



pl ace of inprisonnment and "may at any tinme . . . direct the

transfer of a prisoner fromone penal or correctional facility to

another." The latter statute provides, in relevant part:

The Bureau of Prisons shall designate the place of the
prisoner’s inprisonnment. The Bureau may designate any
avai l abl e penal or correctional facility that neets

m ni nrum st andards of health and habitability . . . . The
Bureau may at any time . . . direct the transfer of a
pri soner from one penal or correctional facility to
anot her.

18 U.S.C. 8 3621(b). Under the new policy, the defendants take the
view that a CCCis not a "place of inprisonment” for purposes of 8§
3621(h). According to the defendants, the discretion that §
3621(b) affords the BOP in determining a prisoner’s “place of
i mpri sonment” does not include discretion to place the prisoner in
a CCC, either at the outset or at the end of a prisoner’s term
Therefore, the defendants claim that 8§ 3624(c) alone authorizes
pl acenent in a CCC, Iimting that placenment to the |esser of the
| ast ten percent or six nonths of the prisoner's term of
| mpri sonment .

The district court did not address the validity of the
defendants' interpretation of 8 3621(b) because it concl uded that
this provision was inplicated only by assignnents to a CCC at the
beginning of a prisoner's sentence. In the court's view,
"CGoldings' case . . . involves transfer to a CCC at the end of his
sentence, and is accordingly governed by 18 U S.C. 8§ 3624(c)." W

disagree with the district court that Goldings' claim may be
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resol ved on the basis of 8§ 3624(c) alone, wi thout al so considering
the applicability of § 3621(b) to CCC placenents. There is no
| anguage in 8 3621(b) that limts the BOP's designation authority
to the prisoner's initial place of inprisonnment. It expressly

provides that "[t]he [BOP] nmay at any time . . . direct the

transfer of a prisoner fromone penal or correctional facility to
anot her." (enphasis added). Thus, on its face, 8 3621(b) permts
the BOP to direct Goldings' transfer to a CCCprior to the last ten
percent of his prison term unless, as the defendants argue, 8§
3621(b) does not apply to CCC placenents at all because a CCC is
not a "place of inprisonnment.”™ In avoiding this argunent of the
defendants, the district court essentially used the limting
| anguage of 8 3624(c) to rewite the unanbi guous |anguage of 8§
3621(b) so that "at any time" no |onger neans "at any tine," but
rather "only for the | esser of the last six nonths or ten percent
of a prisoner's termof inprisonment.” The significance of this
rewiting cannot be ignored. |Indeed, the defendants do not argue
on appeal the district court's position that Goldings' case only
requires consideration of 8§ 3624(c). Thus, we cannot avoid

addressing the relationship between 8 3621(b) and § 3624(c).°

°I'n di sm ssing Goldings' conplaint, the district court relied
| argely on the reasoning in Judge Lasker's order in Kennedy v.
Wnn, Cv. No. 03-10568-MEL (D. Mass. July 9, 2003) (slip op.),
whi ch held that a habeas corpus petitioner was not entitled to a
particul ar rel ease date prior to the last ten percent of his term
to which he had been assi gned before the OLC Menorandum However,
as the district court explained in Mnahan v. Wnn, 276 F. Supp. 2d
196, 211 n.11 (D. Mass. 2003), "[t]he Kennedy analysis . . .
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By its plain | anguage, 8§ 3624(c) provides that the BOP
"shal | take steps" to "assure" that prisoners serve a reasonable
part of the last ten percent of their prison ternms "under
conditions that afford the prisoner a reasonable opportunity to
adjust to and prepare for the prisoner's re-entry into the
community." This | anguage i nposes an affirmative obligation on the
BOP to take steps to facilitate a snooth re-entry for prisoners
into the outside world. It is true that this obligation is
qual i fi ed. Section 3624(c) does not mandate placenent in a CCC
prior torelease, and it requires the BOP to assure that a prisoner
spends the last part of his sentence under pre-release conditions
only if practicable. However, a qualified obligation differs from
a grant of discretion. Under 8 3624(c), the BOP nust ensure
pl acenent wunder pre-release conditions except where no such
pl acenent is practicable. As the Tenth Circuit has explained, 8§

3624(c) operates as "a legislative directive focusing on the
devel opnment of conditions to facilitate an inmate's adjustnent to
free society, whatever the institution of pre-rel ease confi nenent."”

Prows v. Fed. Bureau of Prisons, 981 F.2d 466, 470 (10th Cr.

recogni zed that 8 3624(c) did not require that the BOP do anything
until Kennedy net the 10 percent marker, and stopped there. Left
to consider is whether the BOP was all owed to nove Kennedy into
communi ty confinenment under § 3621(b)." Unlike Kennedy, ol dings
does not claimthat he is entitled to a particular rel ease date
pursuant to 8 3624(c); rather, he argues that the BOP's regul ar
practice of transferring prisoners to CCCs at the six-nonth mark of
their sentences was a proper exercise of discretion under 8§ 3621(b)
that was unlawfully curtailed by the OLC Menorandum and resul t ant
pol i cy change.

-12-



1992).°% The provision thus reflects Congress's intent to inpose
upon the agency a duty to prepare prisoners for reentry into the
community, without tying the hands of admnistrators in deciding
where prisoners are to be placed. The BOP is not free to disregard
that duty. |If it did so, judicial relief mght be available. See
id. at 649 (suggesting that although prisoner did not have an
enforceabl e right under 8 3624(c) to placement in a CCC, he m ght
have had a valid cause of action based on the claim that his
pl acement "constitute[d] a violation of a broader obligation to
provi de at | east sonme pre-rel ease treatnent conduci ve to successf ul
re-entry into the community, what ever the facility of
i ncarceration").

At the sane tinme, we agree with the Tenth Circuit that §
3624(c)'s mandate "to facilitate the prisoner's post-release
adjustnent through the establishment of sone unspecified pre-
rel ease conditions . . . accepts as a prem se that the broader
statutory schene concerning the Bureau's general placenent
authority remains intact and effective." 1d. at 469-70. Thus,
while § 3624(c) clearly limts the BOP's discretion not to consider

community confinenent or other pre-rel ease alternatives at the end

ln Prows, a case decided under the old BOP policy, a federal
pri soner sought an injunction conpelling his placenent in a hal fway
house or CCC on the theory that 8§ 3624(c) nandates nonprison
pl acenent for federal prisoners prior to their release. The Tenth
Circuit rejected the prisoner's claim holding that 8§ 3624(c) does
not confer on prisoners an enforceable right to any particular form
of pre-rel ease cust ody.
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of a prisoner's prison term it does not prohibit the BOP from
doing so earlier pursuant to a different grant of discretionary
aut hority.’

B. 18 U.S.C. § 3621 (b)

Havi ng determ ned that 8§ 3624(c) does not prohibit the
BOP fromtransferring prisoners to a CCCprior to the | esser of six
nonths or ten percent of the end of their prison ternms, we must
next consi der whet her 8§ 3621(b) confers upon the BOP di scretionary
authority to execute such transfers. W begin by considering the
| anguage of the statute:

(a) Commitment to the custody of the Bureau of Prisons.
- A person who has been sentenced to a term of

i mprisonment . . . shall be coomitted to the custody of
the Bureau of Prisons. .
(b) Place of imprisonment. — The Bureau of Prisons shal

desi gnate the place of the prisoner's inprisonnent. The
Bur eau may desi gnate any avail abl e penal or correctiona
facility that neets mninum standards of health and

The defendants suggest that a report of the House Conmmittee
deliberations that took place during consideration of a 1990
anendnent to 8 3624(c) "supports the conclusion that "8 3624(c)
reflects a strict limtation on the BOPs authority to designate
prisoners to comunity confinenment centers."” The report stated
that under 8§ 3624(c), "the Bureau can only place an inmate in a
Community Correction Center for up to six nonths or for the | ast 10
percent of his or her sentence, whichever is shorter” and noted
that the bill that was before the House at that tine would have
elimnated the provision'stinme limtations. 136 Cong. Rec. 27, 587-
88 (1990). However, this report, conpiled by a session of Congress
subsequent to the one that enacted 8§ 3624(c) in 1984, provides no
meani ngful insight into the legislative intent of the section's
original drafters. |In any event, such |egislative history carries
little weight where, as here, a different legislative intent is
clearly expressed by the statute's plain |language. United States
v. Charles Ceorge Trucking Co., 823 F.3d 685, 688-89 (1st Cr.
1987).
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habitability established by the Bureau . . . that the
Bureau deternmines to be appropriate and suitable,
consi dering —

(1) the resources of the facility contenpl ated;

(2) the nature and circunstances of the offense;

(3) the history and characteristics of the prisoner;

(4) any statenment by the court that inposed the sentence-—
(A) concerning the purposes for which the sentence to
I nprisonment was determined to be warranted; or

(B) recomrendi ng a type of penal or correctional facility
as appropriate; and

(5) any pertinent policy statenment issued by the
Sent enci ng Commi ssion pursuant to section 994(a)(2) of
title 28. .

The Bureau nay at any tine, having regard for the sane
matters, direct the transfer of a prisoner fromone penal
or correctional facility to another.

Gol dings argues that this section provides a broad grant of
authority to the BOP initially to designate, and subsequently to
transfer, a prisoner to "any available penal or correctional
facility."” He further clains that a CCC is a "penal or
correctional facility" and that, therefore, the BOP has statutory
authority to transfer a petitioner to a CCC at any tinme during his
or her termof inprisonnment. The defendants do not contend that a
conmunity correction center is not a "correctional facility."®
Instead, they argue that a CCC is not a "place . . . of

i nprisonnment” as required by the first sentence of § 3621(b), and

8The COLC Menorandum "assune[d] arguendo that a conmunity
corrections center, halfway house, or other form of conmunity
confi nenent nmay constitute a'penal or correctional facility' under
the provisions of 18 U S. C 8§ 3621(b)" and conceded that in an
earlier opinion the OLC had "declined to draw a di stinction between
residential conmunity facilities and secure facilities with respect
to BOP's authority [to contract with the private sector to operate
secure facilities]."
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that the second sentence of the provisionis limted by the first.
Thus, when designating the place where a prisoner will serve all or
part of his or her termof inprisonnent, the BOP nmay choose from
anong the subset of penal or correctional facilities that qualify
as places of inprisonnent. In other words, a "place of
i nprisonment” is a penal or correctional facility that is a place
of 1 nprisonnment.

The defendants' circul ar definitionis unsupported by the
pl ain | anguage of § 3621. Subsection 3621(a) directs "persons"
sentenced to serve a term of inprisonnment "to the custody of the
Bureau of Prisons,"” thereby rendering them "prisoners"” and hence
"inprisoned" for the purposes of § 3621(b). Pursuant to § 3621(a),
it is not the place of inprisonnent that determ nes whether an
of fender is inprisoned but the fact and nature of the offender's
sentence ("sentenced to a termof inprisonment”) and the identity

of the custodian (the BOP). See United States v. G ntron-

Fer nandez, 356 F.3d 340, 346 (1st G r. 2004) (hol ding that offender
sentenced to a term of inprisonnment and subsequently detained in
hi s hone was not "inprisoned" because the BOP never assuned cust ody
of the offender as required by 18 U S.C. § 3621); cf. Koray, 515
US at 63-65 (recognizing that the relevant <criteria for
determ ni ng whether a court-inposed period of pre-trial detention

in a CCC or other facility may be credited against a term of
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i nprisonnment is not the type or place of confinenent but whether
t he defendant is in BOP custody).

The first sentence of 8§ 3621(b) i nposes a duty on the BOP
to place those prisoners who have been commtted to the custody of
the BOP. It does not further define "place of inprisonnent” and
certainly does not provide that the BOP may not place prisoners in
a CCC. The second sentence of this subsection gives content to the
first; it explains where prisoners may be pl aced and grants t he BOP

di scretionary authority to choose that place of inprisonnent from

anong "any" avail able penal or correctional institution. See,

e.qg., United States v. King, 338 F.3d 794, 798 (7th Cr. 2003)

("Under 18 U S.C. 8§ 3621(b), the BOP is authorized to house a
prisoner . . . anywhere it deens appropriate.") (enphasis added);
Prows, 981 F.2d at 469 n.3 ("Under 18 U S.C. 8§ 3621(b), the Bureau
of Prisons . . . may direct confinenent in any available facility
and may transfer a prisoner fromone facility to another at any
tinme."). That broad discretionis limted only by the requirenent
that the place of inprisonnent be a "penal or correctiona

facility" and that it "nmeet mninum standards of health and

habitability." See G ntron-Fernandez, 356 F.3d at 346 ("According

to 18 U S.C. 8§ 3621(b), the Bureau is supposed to choose a ' penal
or correctional facility' and determne that the facility neets
enunerated mninmum standards of health and habitability.").

Congress could have, but did not, exclude any particular type of

-17-



penal or correctional facility from the BOP's designation or
transfer authority. Instead, it defined "place of inprisonnent”
broadl y but unanbi guously, as "any penal or correctional facility"
that neets mni num standards of health and habitability. Hence,
the rel evant question in considering whether the BOP has di scretion
under 8 3621(b) to transfer CGoldings to a CCC is whether a CCC
qualifies as a "penal or correctional facility." Cf. id. at 346
n.6 (noting wi thout deciding "the i ssue of whether [the prisoner's]
hone coul d ever qualify as a ' penal or correctional facility' under
18 U.S.C. 8§ 3621(b)"). If it does, then the text of the statute
dictates that it also qualifies as a "place of inprisonnent."”
Since a conmunity corrections facility is clearly a corrections
facility (and, as noted, the OLC Menorandum did not suggest
ot herwi se), the BOP may place prisoners there prior to the |esser
of the last six nmonths or ten percent of their ternms of

i mprisonnent . °

°lndeed, the OLC itself previously recognized that any
correctional facility, including aconmunity correctional facility,
may be a place of inprisonnment pursuant to the plain neaning of
§ 3621(b):
There is, noreover, no statutory basis in section
3621(b) for distinguishing between residential community
facilities and secure facilities. Because the plain
| anguage of section 3621(b) allows BOP to designhate "any
avai l able penal or correctional facility," we are
unwilling to find a limtation on that designation
authority based on |egislative history. Moreover, the
subsequent deletion of the definition of "facility"
further underm nes the argunent that Congress i ntended to
di stingui sh between residential conmunity facilities and
ot her kinds of facilities.
Ofice of the Legal Counsel, United States Departnent of
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The defendants insist, however, that this reading of 8§
3621(b) "cannot be squared with the plain neaning of § 3624(c) and
el enentary rules of statutory construction” because it would
"effectively render 8§ 3624(c) a nullity.” In other words, "[i]t
sinmply cannot be true that 8 3624(c) limts placement in a CCCto
the shorter of six nmonths or to the last 10 percent of the
prisoner's term and also be true that 8§ 3621(b) all ows placenent
ina CCC at any tine during the prisoner's sentence." Defendants'
incredulity apparently reflects a refusal to recognize the
di stinction between a qualified obligation inposed on the BOP and
a grant of discretionary authority to it. As we have already
noted, 8 3624(c) limts the BOPs obligation to assure that a
pri soner spends the last part of his sentence under pre-release
conditions, whether in a CCC or el sewhere. It does not |imt the
agency's discretionary authority to place a prisoner in a CCC at
any other tinme during the prisoner's sentence. Therefore, §
3621(b) and § 3624(c) do not, as defendants suggest, "authorize two
analytically separate but practically redundant systens for
adm ni stering community confinenent." Moreover, 8 3624(c) directs
the BOP to assure that a "prisoner serving a term of inprisonnent
spend a reasonabl e part of that term[of inprisonment]” under pre-

rel ease conditions, including (expressly) hone detention and

Justice, Statutory Authority to Contract with the Private
Sector for Secure Facilities (Mar. 25, 1992), available at
http://ww. usdoj . gov/ol ¢/ qui nl an. 15. ht m(I ast vi sited Aug. 18,
2004) .
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(inmpliedly) community confinenent. |If, as both parties agree, a
CCC may be a place of inprisonment during the [ast ten percent of
a prisoner's term of inprisonment, it would be incongruous to
conclude that the sanme CCC may not be a place of inprisonnment
during any portion of the first ninety percent of that term

The def endants al so find support for their interpretation
of § 3621(b) in 18 U S.C. § 1791(d)(4), which prohibits the

provision or possession of contraband in prison and defines

"prison," for the purposes of that section, as "a Federal
correctional, detention, or penal facility." According to the
defendants, "[t]his definition suggests that a 'correctional

facility' and 'penal facility' are, first, synonynous, and, second,
t he equi val ent of a 'prison,' where i nmates generally live in cells
behind bars and — unlike comunity confinenent — are not free to
| eave for various purposes.” W do not understand the |ogic of
this argunent. Section 1791(d) explicitly adopts a broad
definition of "prison" for the specific purposes of that section,
which includes all federal correctional, detention, and penal
facilities — just as § 3621(b) defines the different term "place
of inprisonnment,” broadly to include those sane correctional and
penal facilities. Nowhere does 8§ 1791(d) define a "penal or
correctional facility" as a facility in which inmates are confined

to cells behind bars w thout ever being allowed to | eave.
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| ndeed, the defendants' interpretation of 8§ 3621 is

inconsistent with the Sentencing Reform Act and the ordinary

nmeani ng of nodern-day inprisonnent. The BOP is expressly
authorized to allow prisoners to Ileave their "place of
i mprisonnment” for limted periods of time to work or pursue

education in the community "while continuing in official detention
at the penal or correctional facility.” 18 U. S.C. 8§ 3622(c). This
ki nd of controll ed exposure to the community is entirely consi stent
with the neaning of inprisonnment under the statute. See Byrd v.
Moore, 252 F. Supp. 2d 293, 301 (WD.N.C. 2003) (Wile innmates of
CCCs "are able to leave under some limted circunstances as
outlined by 18 U S.C. § 3622, they are not free to cone and go as

t hey please. They are "inprisoned."'"); see also |lacaboni v. United

States, 251 F. Supp. 2d 1015, 1029 (D. Mass. 2003) (“In a nodern
penal system it is the rare prisoner who is inmured behind six-
foot-thick walls 365 days a year |i ke sone character out of a Dumas
ronance.”).

The defendants further argue that 8§ 3621(b) should be
construed in light of 18 U S.C 8§ 3563(b)(11) of the Sentencing
Ref orm Act, which authorizes courts to sentence offenders to a term
of probation, a fine, or a termof inprisonnent. They argue that
this section allows courts to require a defendant, as a condition
of probation, to "reside at, or participate in the programof, a

community corrections facility.” 18 U S. C. 8§ 3563(b)(11). They
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further note that placenent in a CCC may be authorized as a
condition of a term of supervised release. See 18 U. S.C. 8§
3583(a). Because a sentence of probationis an alternative to, and
may not be i nposed at the sane tinme as, a sentence of inprisonnent,
18 U.S.C. § 3561(a)(3), and because a term of supervised rel ease
occurs after a term of inprisonnment, the defendants argue that a
CCC cannot be a "place of inprisonnent.”

Agai n, the defendants' argunent is unpersuasiVve. The
Sent enci ng Reform Act addresses the three types of sentences that
courts may inpose; it does not |imt the scope of the BOPs
authority to designate the place where an of fender sentenced to a
term of inprisonment nust serve that sentence. The fact that
residence at or participation in a programof a CCC nay serve as a
condition of probation or supervised release for some offenders
does not nmean that a CCC cannot be a place of inprisonnent for
ot her of fenders, based on the nature of their sentences and whet her
they are subject to the control of the BOP. See Koray, 515 U. S. at
61, 63 (detention in a CCC subject to the control of the BOP may be
credited against a term of inprisonnent under 18 U S.C. 8§ 3585,
wher eas confinenent in the sane facility as a condition of bail my
not because "defendants who are 'detained or 'sentenced always
remai n subject to the control of the Bureau").

Finally, we note that the OLC s interpretation of "place

of inprisonnent” as exclusive of CCCs relied primarily on a |ine of
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cases in which courts have held that confinenent in a CCC is not
i mprisonment as that termis used in 5CL.1 of the United States
Sent enci ng CGui del i nes, which governs the kinds of sentences that
may be inposed by courts for offenders within Zone C or D of the
Gui del ines. Although we recently joined this Iine of authority, we

cautioned that our interpretation of inprisonnment does not
necessarily apply to provisions [of the Sentencing Guidelines]

other than § 5C1.1." Ci ntron-Fernandez, 356 F.3d at 347 & n.7

(explaining that definitions of terns in the Guidelines "are not
desi gned for general applicability"). Mreover, as the defendants
appear to recognize in their brief to this court, to the extent
that 8 3621(b) conflicts with a section of the Sentencing

Qui delines, the Guidelines nmust yield. United States v. LaBonte,

520 U.S. 751, 757 (1997). Al so, as we have recognized, the
Gui del i nes are binding only on the courts. They do not address the
BOP's use of its discretion as the custodian of federal prisoners

to designate the appropriate place of inprisonment. See G ntron-

Fer nandez, 356 F.3d at 347 n.7 & 346 n.6 (holding that "in the
context of 5Cl1.1, the minimumhal f termof '"inprisonnment' cannot be
satisfied by home detention or by conmunity confinenment” while
expressly reserving the question of whether the hone can ever
qualify as a "penal or correctional facility" which the BOP nmay

designate as a "place of inprisonnent” under 18 U.S.C. 8§ 3621(b)).
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We end our consideration of the defendants' argunents
her e. Under 8§ 3621(b), the BOP has discretionary authority to
desi gnate any avail abl e penal or correctional facility that neets
m ni mum standards of health and habitability as the place of a
prisoner's inprisonnent, and to transfer a prisoner at any tinme to
such a facility. A community correction center is a correctional
facility and therefore may serve as a prisoner's place of
i mpri sonnent. "When as now, the plain |anguage of a statute
unanbi guously reveal s its nmeani ng, and the reveal ed neaning i s not
eccentric, courts need not consult other aids to statutory

construction." United States v. Meade, 175 F. 3d 215, 219 (1st Cir.

1999). Because the intent of Congress is clear in its grant of
di scretionary authority to the BOP to transfer a prisoner to any
avail abl e penal or correctional facility, we nust give effect to
that intent. Chevron, 467 U.S. at 843. The defendants’
interpretation of 8§ 3621(b) is contrary to the plain neaning of the
statute; it is not entitled to judicial deference.?®
III.
For the foregoing reasons, we hold that 18 U S C 8§

3621(b) authorizes the BOP to transfer Goldings to a CCC at any

10 Because t he precedi ng anal ysis concl udes that the BOP's new
policy is based on an erroneous interpretation of 8 3621(b), we do
not reach the issues of whether the defendants' adoption of the
policy conplied with the requirenents of the APA and whether its
application to Goldings would violate his rights under the Due
Process and Ex Post Facto Causes of the United States
Consti tution.
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time during his prison term The BOP's discretionary authority
under 8§ 3621(b) is not subject to the tenporal limtations of 18
US C § 3624(c). We vacate the order of the district court
granting the defendants' notion to dism ss and renmand for further
proceedi ngs consistent with this opinion.

So ordered.
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APPENDIX
18 U.S.C. § 3621. Imprisonment of a convicted person

(a) Commitment to the custody of the Bureau of Prisons. — A person
who has been sentenced to a term of inprisonnment pursuant to the
provi sions of subchapter D of chapter 227 shall be commtted to the
custody of the Bureau of Prisons until the expiration of the term
i mposed, or wuntil earlier released for satisfactory behavior
pursuant to the provisions of section 3624.

(b) Place of imprisonment. — The Bureau of Prisons shall designate
the place of the prisoner's inprisonnment. The Bureau nmay desi gnate
any available penal or correctional facility that neets m ninum
standards of health and habitability established by the Bureau
whet her maintained by the Federal Governnent or otherw se and
whet her within or without the judicial district in which the person
was convicted, that the Bureau determ nes to be appropriate and
sui tabl e, considering -

(1) the resources of the facility contenpl at ed;

(2) the nature and circunstances of the offense;

(3) the history and characteristics of the prisoner;

(4) any statenent by the court that inposed the sentence —

(A) concerning the purposes for which the sentence to inprisonnent
was determned to be warranted; or

(B) reconmmending a type of penal or correctional facility as
appropriate; and

(5) any pertinent policy statenent issued by the Sentencing
Commi ssion pursuant to section 994(a)(2) of title 28.

I n designating the place of inprisonnment or making transfers under
this subsection, there shall be no favoritismgiven to prisoners of
hi gh social or econom c status. The Bureau may at any tine, having
regard for the sane matters, direct the transfer of a prisoner from
one penal or correctional facility to another. The Bureau shal
make avail able appropriate substance abuse treatnent for each
prisoner the Bureau determnes has a treatable condition of
subst ance addi cti on or abuse.

18 U.S.C. § 3624. Release of a Prisoner

(c) Pre-release custody. -— The Bureau of Prisons shall, to the
extent practicable, assure that a prisoner serving a term of
I mpri sonment spends a reasonabl e part, not to exceed six nonths, of
the last 10 per centum of the termto be served under conditions
that will afford the prisoner a reasonabl e opportunity to adjust to
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and prepare for the prisoner's re-entry into the community. The
authority provided by this subsection may be used to place a
prisoner in home confinenent. The United States Probation System
shall, to the extent practicable, offer assistance to a prisoner
during such pre-rel ease custody.

- Concurring Opinion Follows -
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HOWARD, Circuit Judge (concurring). Wether the Bureau

of Prisons' ("BOP') policy ought to be sustained presents a
difficult question. | jointhe court's treatnent of this question,
and | wite separately to enphasize a point that is the decisional
fulcrumfor ne. Beyond this, | also include an observation on the

scope of our hol di ng.

W are not presented with a pure question of statutory
interpretation. Rather, we are required to deci de whether BOP s
interpretation of the statute is a pernissible reading of the text.

See Reno v. Koray, 515 U S. 50, 62 (1995 (stating that BOP's

i nterpretation nust be granted deference unl ess the "statute cannot
bear” its interpretation). If we are unsure of the correct
interpretation, we nust defer to BOP's reading. 1d. at 61. As
explained in the | ead opinion, the critical question is whether the
phrase "the place of . . . inprisonnment”, as used in 8§ 3621(b), can
be read to exclude placenent in a Community Correction Center

("cece). Ante at 15-16. Since 2002, BOP has interpreted the

statute in this way. ld. at 4. Al though | think that the
guestion is close, | agree that BOP's construction is, in the end,

not adequately supported.

A common type of CCC is a "halfway house” which
"provi de[s] suitabl e residence, structured prograns, job pl acenent,
and counseling, while the inmates' activities are closely

nonitored." See BOP Program Statenent 7310.04 (1998). Pri soners
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residing at nost CCCs are pernmitted to leave the facility for
enpl oynent and certain other comunity activities. Id. If we
were, as the government wurges, to sinply apply the commobn
definition of "inprisonnent” to decide whether it includes
pl acenment in a CCC, the statute would be anbi guous. | nprisonment
can be defined as "constraint of a person either by force or by
such other coercion as restrains himwithin his limts against his

will.” Webster's Third NewlInt'l Dictionary at 1137 (1993). Under

BOP's CCC program prisoners are free to | eave many CCC facilities
for certain parts of the day but not at other tines. Thus, whether
prisoners residing in CCCs are "inprisoned" may conceivably be
deternmined, as the |ead opinion says, by whether one is in the
custody of BOP, or may depend on the type of CCC involved, or nay
even arguably depend on the tinme of day at which the question is

asked. !

The legislative history of § 3621(b) is also not
concl usi ve. The predecessor version of 8 3621(b) provided that
prisoners could be assigned or transferred to CCCs. Congr ess
explicitly granted authority to the Attorney General (and via him

to BOP) to assign or transfer a prisoner to any "suitable .

“Further confirmng the difficulty of determ ni ng whet her the
pl ai n neani ng of "inprisonnent” enconpasses conmmunity confi nenent,
courts addressing the question, in other areas of sentencing |aw,
have offered conflicting views on the question. See |acaboni v.
United States, 251 F. Supp.2d 1015, 1030-35 (D. Mass. 2003)
(summari zi ng rel evant casel aw).
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facility" and defined facility to include "a residential comunity
treatment center.” 18 U S.C 8§ 4082 (replaced by 18 U S.C. 8§

3621(b)); Pub. L. 89-176. See United States v. Tkabladze, No.

0301152, 2003 W. 22836502 at *3 (C.D. Cal. May 16, 2003) (stating
that "residential comunity treatnment center"” is the old termfor

a CCO).

As part of the Sentencing Reform Act of 1984, Congress
replaced 8§ 4082 with § 3621(b).* The new provision changed the
term"facility" to "penal or correctional facility" and del eted the
“facility" definition which had expressly included CCGCs. The
deletion of § 4082's "facility" definition from 8 3621(b) could
suggest that Congress intended to redefine "facility" to exclude

CCCs. See Taylor v. United States, 495 U S. 575, 590 (1990)

(stating that the omssion of a pre-existing definition often

i ndi cates that Congress rejected the definition).

On the other hand, the Senate Judiciary Commttee Report
acconpanyi ng t he Sent enci ng Ref ormAct strongly suggests ot herw se.

See S. Rep. No. 225, reprinted in 1984 U S C C. A N 3182, 3324.

The report enphasized that 8 3621(b) was intended to "follow

existing law." Id. Indeed, the report expressly stated that 8§

2The inportant change to existing |law nade by 8§ 3621(b) is
that it transferred the custody of prisoners from the Attorney
General directly to BOP. Under 8§ 4082, the Attorney Ceneral had
cust ody of federal prisoners but delegated this authority to BOP in
the first instance. See Barden v. Keohane, 921 F.2d 476, 481-82
(3d Gr. 1990).
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3621(b) continued BOP's discretionary authority to designate a
suitable place of confinenent for each prisoner and that the
proposed provision created only one newrequirenent (i.e., that BOP
nmust assign prisoners to facilities that neet mninmm health and
habi tability standards). Id. at 3324-25. Thus, the report
indicates that, after the enactnent of 8§ 3621(b), BOP retained its
pre-existing authority to assign or transfer prisoners to CCCs at

any time during their sentences.

The subsequent | egi sl ative history of § 3621(b), however,
suggests the exact opposite interpretation. Congress reconsidered
§ 3621(b) as part of the debate over the Crine Control Act of 1990.
The original version of this bill proposed anending § 3621(b) to
grant BOP the authority to assign or transfer prisoners to any
"suitabl e and appropriate institution, facility or program. . . ."
H R 5269, 101st Cong. § 1404 (1990). According to the House
Judiciary Comm ttee Report acconpanying H R 5269, under existing
law, "[T] he Bureau of Prisons c[ould] only place an inmate in a
Community Correction Center for up to six nonths or for the | ast 10
percent of his or her sentence, whichever is shorter."” H Rep. 101-

681, reprinted in 1990 U S.C.C. AN 6472, 6546. The report

proceeded to explain that 8 1404 broadened BOP's authority in this

regard:

Section 1404 restores the Bureau of
Prisons' previously existing authority to
designate an appropriate place for
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offenders to serve their sentences,
i ncl udi ng Conmunity Correction Centers .
The Bureau of Prisons has devel oped

hi ghly controll ed pr ogr ans in t he
comunity that provide effective, punitive
sanctions for certain non- vi ol ent

offenders who at sonme point in their
pri son sentence woul d not be appropriately
incarcerated in a traditional prison
setting . . . . New Federal drug and crine
| aws and Federal sentencing guidelines
have resulted in a highly diverse prison
population . . . . Section 1404 provides
the Bureau of Prisons with the necessary
flexibility to nmanage this increasingly
di verse Federal inmate popul ation.

1990 U.S.C.C. A N at 6546. Thus, the authors of

the 1990 Crine

Control Act interpreted the existing version of 8§ 3621(b) as denying

BOP the ability to assign prisoners to CCCs, except during the fina

portion of their sentence.

Section 1404 was stricken fromH R 5269 on the fl oor of

t he House of Representatives and did not becone | aw.

MeCol | um

the sponsor of the anmendnent striking

expl ai ned that he opposed 8 1404 because

t he | anguage of the bill as it is now out
here before us . . . giv[es] a whole |ot
nore authority to the Bureau of Prisons
than we really ought to . . . . The
| anguage in the bill, wthout being
anended, would have effectively allowed
the . . . Bureau of Prisons to release

any prisoner for any length of tinme . .
so they would not have had to serve a day
in prison.
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136 Cong. Rec. 27587-88 (1990). The 1990 | aw, as enacted, left BOP' s
authority to assign and transfer prisoners unchanged. Presumably for
at | east sone nenbers of the 101st Congress, this nmeant that BOP coul d
not assign or transfer prisoners to CCCs, except at the end of their

terns.

Thi s subsequent legislative history is, to say the |east,
troubling and hard to ignore. On the other hand, there is reason to
heed the Suprene Court's frequent adnonition that using subsequent
| egislative history to interpret a statute is a hazardous endeavor.

See, e.qg., Doe v. Chao -- US. --, 124 S. C. 1204, 1212 (2004);

Jones v. United States, 526 U S. 227, 238 (1999); United States v.

Texas, 507 U.S. 529, 535 n.4 (1993); Pension Benefit Guaranty Corp.

v. LTV Corp., 496 U.S. 633, 650 (1990); but see Sullivan v.

Fi nkl estein, 496 U. S. 617, 628-29 n.8 (1990); W Eskridge & P.

Frickey, Law as Equilibrium 108 Harv. L. Rev. 26, 65 (1994) (stating

that the Suprene Court's stated doctrine of declining to rely on
subsequent | egi slative history "cannot be taken at face value"). Wre
8§ 3621(b)' s text anbi guous and t he cont enpor aneous | egi sl ative history
of 8 3621(b)'s enactnent unillumnating, the legislative history of
the 1990 Crine Control Act mght well have persuaded nme to concl ude
that BOP's interpretation is entitled to deference. However, here,
where the traditionally preferred nmethods of interpreting a statute

through its pl ai n | anguage and t he cont enpor aneous | egi sl ati ve history
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support the court's conclusion, it is appropriate to |ook past this

i nconsi stent subsequent history.

Utimately, | am convinced that the plain nmeaning of the
statute can be ascertained by applying the "fundanental principle of
statutory construction . . . that the neaning of a word (or phrase)
cannot be determ ned in isolation, but nust be drawn fromthe context
in which it is used.”" See Koray, 515 U S. at 56 (quoting Deal wv.

United States, 508 U. S 129, 132 (1993)). As the |ead opinion

explains, "the place of . . . inprisonnent” is a defined phrase when

§ 3621(b) is read as a whole. See ante at 17. The next sentence of

the statute states that "the place of . . . inprisonnment” can be "any
penal or correctional facility.” I1d. This thenis the definition of
"the place of . . . inprisonnment.” Thus, whether "the place of

i mprisonnment™ includes placenment in a CCC hinges on whether a CCC

is a "penal or correctional facility." [d. at 18.

The governnment does not dispute that a CCC is such a
facility. See BOP Program Statenment No. 7310.02 (1993) (stating that
CCCs neet § 3621(b)'s definition of a "penal or correctional
facility"); Ofice of the Legal Counsel, United States Departnent of
Justice, Bureau of Prisons Practice of Placing in Community
Confinement Certain Ofenders Wo Have Received Sentences of
| mprisonment (Dec. 13, 2002) (assum ng, arguendo, that CCCis a penal
or correctional facility, but noting that a prior Ofice of the Legal

Counsel opinion had not addressed whether a CCC is a "place of
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i nprisonnment”). Because BOP may assign a prisoner to "any penal or
correctional"” facility, the text, read as a whole, supports the

court's interpretation.

This conclusion is buoyed by 8 3621(b)'s contenporaneous
| egi sl ative history. There is evidence that 8§ 3621(b) was not
I ntended to make substantive changes in BOP's pre-existing authority,
including its authority to assign or transfer prisoners to CCCs. See

supra at 30-31; see also Barden, 921 F.2d at 481. This history

conports with the plain neaning of the statute as outlined in the | ead
opi nion. Al though the apparent change in the congressional view of
the scope of BOPs authority between 1984 and 1990 remains
unexpl ai ned, because the contenporaneous |egislative history is
conpel l'ing and that hi story supports the nost pl ausi bl e readi ng of the
text, it ought to govern over contrary subsequent history. Thus,
while the 1990 legislative history denonstrates the close question
presented, it does not provide sufficient reason to cast doubt on the

| ead opi nion's concl usion.

But just because the BOP nmay assign prisoners to CCCs does
not nean that it nmust do so. As our holding states, BOP is authorized
to transfer prisoners to CCCs at any tinme during their prison terns.
Ante at 24-25. Consistent with the question presented by this appeal,
the lead opinion does not address whether 8 3621(b) places any
constraints on the manner in which BOP may choose to exercise its

di scretion to nmake CCC pl acenents.
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This limted holding is al so consistent wwth the text of §
3621(b). BOP may designate "any penal or correctional facility." 18
US. C § 3621(b). In maki ng assignnents and transfers, Congress
suggested that BOP consi der several factors including the resources
of the facility, the nature and circunstances of the offense, the
hi story and characteristics of the prisoner, any reconmendati ons by

the sentencing court, and pertinent policy statenents from the

Sentencing Conmission. 1d. These factors are non-exclusive and do
not bind or limt BOP's exercise of its discretion. See Thye .

United States, 109 F.3d 127, 130 (2d Gr. 1997) ("Decisions to place

a convicted defendant within a particular treatnment program or a
particular facility are decisions within the sole discretion of the

Bureau of Prisons."); Falcon v. Know es, 807 F. Supp. 1531, 1533 (S. D.

Fla. 1992) ("[A]lny approach that puts the judicial branch in charge

of designating the place of confinenent for a federal prisoner--no

matter how well justified on utilitarian grounds--collides with .
[BOP's] unfettered authority to decide where to house federal

prisoners;); see also Cohen v. United States, 151 F.3d 1338, 1343-44

(11th Gr. 1998) (discussing BOP's wi de discretionto assign prisoners
to any correctional facility, despite statutory factors); Yi v.

Federal Bureau of Prisons, No. 03-CV-1493, 2003 W 21321411 at *2

(E.D. Pa. 2003) (simlar). The Senate report acconpanying the
Sentencing Reform Act confirns the w de scope of BOP's discretion:

"The Committee, by listing factors for [BOP] to consider in
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deternmining the appropriateness or suitability of any available
facility, does not intend to restrict or limt [BOP] on the exercise
of its existing discretion. . . ." 1984 U S.C.C A N 3325.% Thus,
nothing in 8 3621(b) requires BOP to give any particular |evel of

consi deration to an assignnment or transfer request.

Even if the statutory criteria for making assignnents and
transfers could be read to guarantee sone sort of individualized
treatnment, it is apparent to ne that BOP would still have the
authority to make a categorical rule excluding some or all CCC
pl acenents, except as required for end of sentence pl acenents gover ned
by 8§ 3624(c).!* The Suprenme Court recently affirmed BOP' s cat egori cal
rule making authority in a case concerning the permssibility of

anot her BOP regul ation. Lopez v. Davis, 531 U S. 230, 243-44 (2001).

"Even if a statutory schenme requires individualized determ nations
t he decisionmaker has the authority to rely on rulemaking to

resolve certain issues of general applicability unless Congress

3] ndeed, absent conpelling circunstances, federal courts
should not even review a BOP decision concerning a prisoner
pl acenent . 18 US.CCAN at 3325 (citing Darsey v. United
States, 318 F Supp. 1346 (WD. M. 1970).

The gover nnent contends that one reason that 8§ 3621(b) shoul d
be interpreted to prohibit CCC placenents is that the Sentencing
Quidelines prohibit courts from granting CCC placenents to
i ndi vi dual s sentenced to terns of inprisonment. U S. S.G § 5C 1.1.
It is, | agree, inappropriate for us to interpret the neaning of
8 3621(b) to assure that it is consistent with subsequent rules
promul gat ed by the Sentenci ng Conm ssion. Ante at 23. But BOP may
decide that, as a matter of sound policy, it should exercise its §
3621(b) discretion in harnony with the Guidelines and t hus prohibit
I nconsi stent CCC pl acenents.
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clearly expresses anintent towthhold that authority.” 1d. (quoting

Am_Hosp. Assn. v. NLRB, 499 U S. 606, 612 (1991)). BOP "is not

required continually torevisit 'issues that may be established fairly
and efficiently in a single rulemaking proceeding.'” [d. (quoting

Heckl er v. Canpbell, 461 U S. 458, 467 (1983)).
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